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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order 

 

 1.  TIME:  9:00   CASE#: MSC14-01410 

CASE NAME: SEACLIFF AT POINT RICHMOND VS. OWENS 

HEARING ON MOTION TO ENFORCE SETTLEMENT 

FILED BY SEACLIFF AT POINT RICHMOND HOMEOWNERS 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

There being no opposition, the motion is granted. 

 

  

mailto:dept34@contracosta.courts.ca.gov
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 2.  TIME:  9:00   CASE#: MSC15-00422 

CASE NAME: CLARK VS. QASSEM 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CLARK 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Bank of America, N.A. 

(“Defendant” or “Bank”). The Demurrer relates to the Second Amended Complaint (“SAC”) 

filed by Frank Clark and Bruce Clark, by and through their guardian ad litem, Tracy Clark 

(collectively, “Plaintiffs”). The SAC pleads causes of action for (1) negligence and (2) 

premises liability. Defendant demurrers pursuant to Code of Civil Procedure § 430.10(e) on 

the grounds that Bank, a lender to the co-defendant property owner for a home equity line 

of credit, owes no legal duty to Plaintiffs. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents. This Request is 

unopposed. The Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiffs allege that they suffered serious and permanent injuries as a result of a fire on or 

about November 20, 2014. SAC at ¶ 21. The fire took place at a parcel which includes four 

addresses: 1505, 1507, 1513, and 1515 7th Street in Oroville, California. SAC at ¶¶ 13. 

1505 and 1507 are joined as a single story duplex as is 1513 and 1515. Id. The SAC alleges 

that the only habitable residence was 1513 7th Street. Id. According to the SAC, Defendant 

Brandon Qassad was using 1507 “for an unreasonably dangerous activity.” SAC at ¶ 14. The 

SAC alleges that the negligent manufacture and storage of “butane honey oil” led to “an 

explosion and serious and permanent injuries including burns to the minors.” SAC at ¶ 32. 

The SAC alleges that Plaintiffs were guests at the premises at the time of the incident. SAC 

at ¶ 21. 

Plaintiffs allege that the Bank “was the lender for the premises.” SAC at ¶ 15. They allege 

that the Bank “had the right to own, possess, rent, lease, occupy, control, operate and 

maintain the premises.” Id. Plaintiffs allege that the Bank “disregarded [its] legal duties and 

responsibilities, resulting in the creation and maintenance of a dangerous condition on the 

property.” SAC at ¶ 20. 

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 

Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is 

sufficient if it alleges ultimate rather than evidentiary facts” Doe v. City of Los Angeles 

(2007) 42 Cal.4th 531, 550, but the plaintiff must set forth the essential facts of his or her 

case “with reasonable precision and with particularity sufficient to acquaint [the] defendant 

with the nature, source and extent” of the plaintiff’s claim. Doheny Park Terrace 

Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal 

conclusions are insufficient. Id. at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the 

truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 
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deductions, or conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 

Cal.App.4th 242, 247. “The existence and scope of duty are legal questions for the court.” 

Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477. 

The elements of a negligence claim and a premises liability claim are the same: a legal duty 

of care, breach of that duty, and proximate cause resulting in injury. Castellon v. U.S. 

Bancorp (2013) 220 Cal.App.4th 994, 998; see Ladd v. County of San Mateo (1996) 12 

Cal.4th 913, 917 (negligence cause of action); Ortega v. Kmart Corp. (2001) 26 Cal.4th 

1200, 1205 (cause of action for premises liability). In order to prevail on a cause of action 

for premises liability against Defendant Bank, Plaintiffs must prove (1) that Defendant 

owned/lease/occupied/controlled the property; (2) that Defendant was negligent in the use 

or maintenance of the property; (3) that Plaintiffs were harmed; and (4) that Defendant’s 

negligence was a substantial factor in causing Plaintiffs harm. CACI 1000. 

Defendant argues that Plaintiffs make no specific allegations against the Bank and argues 

that it did not own or control the Property at the time of the alleged injury. As a 

consequence, the Bank argues that it does not owe a duty of care to Plaintiffs. 

In Opposition, Plaintiffs argue that Bank and Defendant Seterus, Inc. (“Seterus”) were joint 

venturers, and that the Bank “exercised possession and control of the property by and thru 

Seterus.” Opp. at 2. Plaintiff relies on paragraph 9 of the SAC which reads “Defendants 

named herein, and each of them, were the agents, principals, employees, servants, and/or 

joint venturers, of each and all the remaining Defendants[.]” SAC at ¶ 9.  

These allegations, standing alone, are insufficient to establish a joint venture between 

Seterus and Bank. A joint venture is an undertaking by two or more persons jointly to carry 

out a single business enterprise for profit. April Enterprises, Inc. v. KTTV (1983) 147 

Cal.App.3d 805, 819. The essential elements of a joint venture are “(1) joint interest in a 

common business; (2) with an understanding to share profits and losses; and (3) a right to 

control.” Id. The SAC fails to sufficiently allege such a relationship between Seterus and the 

Bank.  

The Demurrer is sustained, with leave to amend. In deciding whether to amend the existing 

causes of action, Plaintiffs’ counsel shall bear in mind the duty imposed on all counsel by 

section 128.7 of the Code of Civil Procedure, subdivisions (b)(1), (b)(2), and (b)(3). 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00139 

CASE NAME: HUDSON VS. MERILIZ INC. 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY MERILIZ INCORPORATED 

* TENTATIVE RULING: * 

 

Vacated, case having been dismissed. 
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 4.  TIME:  9:00   CASE#: MSC16-00500 

CASE NAME: SAAVEDRA VS. RUCZYNSKI 

HEARING ON MOTION FOR TERMINATING SANCTIONS AGAINST PLAINTIFFS 

FILED BY KATARZYNA RUCZYNSKI, BOGDAN RUCZYNSKI 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted; the case is dismissed. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00500 

CASE NAME: SAAVEDRA VS. RUCZYNSKI 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Vacated in light of ruling the on the motion for terminating sanctions – see Line 4 on the 

April 14, 2017 calendar, above. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01072 

CASE NAME: TEWOLDE VS. WELLS FARGO BANK 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of TEWOLDE 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

Vacated, case having been dismissed. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01169 

CASE NAME: SMYRNI VS. COLLATERAL FINANCING 

HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & LEAVE TO DEFEND ACTION 

FILED BY AYMAN SHAHID 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

There being no opposition, the motion is granted.  Answer is to be filed and served no later 

than April 21, 2017.  Further Case Management Conference (CMC) is set for June 6, 2017 

at 9 a.m.  The moving party is ordered to give notice of this CMC to all parties appearing in 

this case and promptly file a proof of service of the notice. 
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 8.  TIME:  9:00   CASE#: MSC16-01542 

CASE NAME: R & J CONSTRUCTION VS. ABADIR 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY PERRY ABADIR 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Continued by the Court to April 21, 2017 at 9 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-02080 

CASE NAME: MORALES VS. CC INTERFAITH 

HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS AND SANCTIONS 

FILED BY CONTRA COSTA INTERFAITH HOUSING 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

There being no opposition, motion is granted; sanctions awarded as requested in the 

amount of $2.040. 

 

  

10.  TIME:  9:00   CASE#: MSC16-02080 

CASE NAME: MORALES VS. CC INTERFAITH 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Appearance required – CourtCall is acceptable. 
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11.  TIME:  9:00   CASE#: MSC17-00030 

CASE NAME: BRITTON VS WELLS FARGO BANK 

HEARING ON DEMURRER TO COMPLAINT of BRITTON 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Continued by the Court to April 21, 2017 at 9 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSC17-00082 

CASE NAME: OCTIVA CAPITAL VS. SEARS 

HEARING ON MOTION TO COMPEL ARBITRATION & STAY LITIGATION 

FILED BY SEARS AUTHORIZED HOMETOWN STORES, LLC 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

This matter is moot in light of the court’s granting of the motion to strike the complaint.  

See Line 13 on the April 14, 2017 calendar, below. 

 

  

13.  TIME:  9:00   CASE#: MSC17-00082 

CASE NAME: OCTIVA CAPITAL VS. SEARS 

HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 

FILED BY SEARS AUTHORIZED HOMETOWN STORES, LLC 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

There being no opposition, the motion is granted.  With the striking of the complaint, the 

case is dismissed without prejudice, thus rendering the motion to compel arbitration and 

stay this civil action moot.  This ruling is without prejudice, however, to plaintiff herein 

choosing to initiate arbitration pursuant to the terms of the arbitration agreement. 
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14.  TIME:  9:00   CASE#: MSL16-01859 

CASE NAME: STATE FARM VS. FORD MOTOR 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY FORD MOTOR COMPANY 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The motion is denied. 

Quoting from KB Home, et al. v. The Superior Court of Los Angeles County (2003) 112 Cal. 

App. 4th 1076:  

At page 1079: “The economic loss rule bars recovery in tort for economic 
damages caused by a defective product unless those losses are 
accompanied by some form of personal injury or damage to property other 
than the defective product itself. "[T]he economic loss rule allows a plaintiff to 
recover in strict products liability in tort when a product defect causes damage 
to `other property,' that is, property other than the product itself. The law of 
contractual warranty governs damage to the product itself. [Citations.]" 
(Jimenez v. Superior Court (2002) 29 Cal.4th 473, 483, 127 Cal.Rptr.2d 614, 58 

P.3d 450 (Jimenez).) 

. . .  

At page 1086:  Consolidated identifies eight factors, which include the 
following considerations: (1) Does the defective component (here, the NOx 
rod) perform an integral function in the operation of the larger product (the 
furnace)? (2) Does the component have any independent use to the 
consumer, that is some use other than as incorporated into the larger 
product? (3) How related is the property damage to the inherent nature of the 
defect in the component? (4) Was the component itself or the larger product 
placed into the stream of commerce (or, viewed from the buyer's perspective, 
was the larger integrated product or the component itself the item purchased 
by the plaintiff)? 

. . .  

At page 1087:  Under the rationale for the economic loss rule originally 

articulated in Seely, as refined by the Supreme Court's analysis 

in Jimenez, we believe distinguishing between "other property" and the 

defective product itself in a case involving component-to-component damage 

requires a determination whether the defective part is a sufficiently discrete 

element of the larger product that it is not reasonable to expect its failure 

invariably to damage other portions of the finished product. If that is the 

https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+Cal.+App.+4th+1076+&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+Cal.+App.+4th+1076+&hl=en&as_sdt=2006
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case, permitting tort recovery when the defective part causes physical injury 

to other components is consistent with the underlying principle recognizing a 

manufacturer's liability in tort "by requiring his goods to match a standard of 

safety defined in terms of conditions that create unreasonable risks of harm." 

(Seely, supra, 63 Cal.2d at p. 18, 45 Cal.Rptr. 17, 403 P.2d 145.) If not, it is 

fair to impose upon the consumer (in this case, KB Home) "the risk that the 

product will not match his economic expectations unless the manufacturer 

agrees that it will" (ibid.), and thus to limit damages to those recoverable 

under the law of contractual warranty. (Jimenez, supra, 29 Cal.4th at p. 483, 

127 Cal.Rptr.2d 614, 58 P.3d 450.) 

Under that test, each of the factors advanced by Consolidated and KB 

Home may be properly considered in "deterim[ing] what the product 

at issue is." (Jimenez, supra,29 Cal.4th at p. 483, 127 Cal.Rptr.2d 

614, 58 P.3d 450.) Resolution of this issue, however, should be left to 

the trier of fact. (See id. at pp. 483-185, 127 Cal.Rptr.2d 614, 58 P.3d 

450.) [emphasis added] The trial court's rulings thus deprived KB Home of its 

right to have material issues of fact submitted to a jury.”  

It appears to this Court that the question - of what the product at issue is - is for a jury or 

the trier of fact to decide, that is: whether the Speed Control Deactivation Switch which 

allegedly malfunctioned in this case performs “an integral function in the operation of the 

larger product” [here, the truck]. If it is found that it doesn’t, the economic loss rule would 

not bar recovery in tort for damage to the truck.  

 

  

15.  TIME:  9:00   CASE#: MSN16-1872 

CASE NAME: RE SHICHAO "GHUESS" GUO 

HEARING ON MOTION FOR JUDICIAL RULING ON RESPONDENT'S OBJECTIONS TO 

SUBPOENA  /  FILED BY SHICHAO "GHUESS" GUO 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The motion is denied for the reasons set forth in the City of Pleasant Hill’s Opposition papers 

(filed January 6, 2017).  Moreover, the Minute Order of 1/20/2017 indicates that the 

movant would have to file a Welfare and Institutions Code Section 827 petition and seek 

relief, if any should even be available, from the Juvenile Court division of this Superior 

Court.  This appears not to have been done.  Accordingly, this motion is denied with 

prejudice and the matter dismissed.  Prevailing party to submit the order after hearing. 

 

  

https://scholar.google.com/scholar_case?case=1334746425583270280&q=112+cal+app+4th+1076&hl=en&as_sdt=4,5
https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+cal+app+4th+1076&hl=en&as_sdt=4,5
https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+cal+app+4th+1076&hl=en&as_sdt=4,5
https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+cal+app+4th+1076&hl=en&as_sdt=4,5
https://scholar.google.com/scholar_case?case=2900361653478267710&q=112+cal+app+4th+1076&hl=en&as_sdt=4,5
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16.  TIME: 10:00   CASE#: MSC17-00052 

CASE NAME: I SPY VS. KOCH 

HEARING ON DEMURRER TO ANSWER TO COMPLAINT 

FILED BY I SPY, INC. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Plaintiff I Spy, Inc.’s demurrer to Defendants William Koch and Christopher Koch’s 

answer is overruled.  

As an initial matter, the declaration of compliance with Code of Civil Procedure 

§430.41 is insufficient. Section 430.41(a) requires the parties to “meet and confer in person 

or by telephone.” Plaintiff’s attorney states that he sent a letter to Defendants’ attorney and 

received a letter in response, however, the declaration does not state that the parties meet 

and conferred over the telephone or in person. If there are any future demurrers in this 

case, the Court expects the parties to fully comply with section 430.41.  

Plaintiff demurs to each affirmative defense because each defense “fails to designate 

which cause of action it is intended to serve as a defense”. Plaintiff does not address this 

reason for the demurrer in its memorandum of points and authorities and the Court will not 

consider it.  

Plaintiff also demurs to each affirmative defense because there are insufficient facts 

alleged to support each defense. Plaintiff cites to two cases for the rule that a demurrer is 

proper where factual allegations do not support the claimed defense and the defense is only 

stated in the form of a conclusion. Plaintiff does not, however, discuss each affirmative 

defense and explain why that particular defense is improperly alleged, including providing 

citations to relevant legal authorities.  

California Rules of Court, Rule 3.1113(b) requires that memorandum include “concise 

statement of the law, evidence and arguments relied on, and a discussion of the statutes, 

cases, and textbooks cited in support of the position advanced.” Plaintiff failed to follow 

3.1113(b) as it does not provide law and arguments on each of the individual affirmative 

defenses. (See also, Quantum Cooking Concepts, Inc. v. LV Associates, Inc. (2011) 197 

Cal.App.4th 927, 934 (“Rule 3.1113 rests on a policy-based allocation of resources, 

preventing the trial court from being cast as a tacit advocate for the moving party's theories 

by freeing it from any obligation to comb the record and the law for factual and legal 

support that a party has failed to identify or provide.”).) The Court will not review the 

answer and guess at what Plaintiff’s arguments for each defense might be.   

Therefore, the Court finds that Plaintiff has not shown that any of the affirmative 

defenses are improper and Plaintiff’s demurrer is overruled. 
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17.  TIME: 10:00   CASE#: MSN17-0172 

CASE NAME: RE C. ROOT 

HEARING ON VERIFIED PETITION FOR APPROVAL FOR TRANSFER OF STRUCTURED 

SETTLEMENT  /  FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 

* TENTATIVE RULING: * 

 

Appearance required; CourtCall is acceptable if it has already been authorized.  

  

18.  TIME: 10:00   CASE#: MSN17-0180 

CASE NAME: RE: LON LUCKY 

HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 

SETTLEMENT  /  FILED BY STONE STREET CAPITAL, LLC 

* TENTATIVE RULING: * 

 

Appearance required; CourtCall is acceptable if it has already been authorized. 

 

19.  TIME: 9:01   CASE#: MSC16-00499 

CASE NAME: FISHER VS. LIU 

HEARING ON MOTION FOR ATTORNEY’S FEES 

FILED BY JEFF LIU, CINDY LIU 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

This hearing is continued to 10 a.m.  Counsel to appear (i.e., the “percipient” witnesses 

herein), as previously ordered.  Counsel should be prepared to address all evidence 

supporting or disproving the making of any offer to dismiss the case with prejudice in 

exchange for a waiver of fees and costs, and the acceptance or non-acceptance of such an 

offer.  The court will consider documentary evidence as well as sworn testimony.  Limited 

cross-examination will be allowed.  The Court, having set aside its tentative ruling from last 

week, urges the parties to attempt to settle this dispute prior to the hearing. 

 

 

 


